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UNI TED STATES DI STRI CT COURT
DI STRI CT OF MASSACHUSETTS
UNI TED STATES OF AMERI CA )

V. CRI M NAL NO. 02-10013- WGY

N N N N

RI CHARD C. REID

DEFENDANT' S REPLY TO GOVERNMENT' S
OPPOSI TION TO MOTI ON TO DI SM SS COUNT NI NE

The governnment opposes defendant’s notion to dism ss Count
Nine, alleging a purported attenpt by defendant to violate
18 U.S.C. 8§ 1993(a)(1), which punishes anyone who wllfully
“wrecks, derails, sets fire to, or disables a nass
transportation vehicle or ferry.” The governnent clains that
the Boeing 767-300 International airliner at issue in Count Nine
is a “mass transportation vehicle.”

Anmong the many points the governnment nmakes in its
opposition to defendant’s notion to dism ss Count Nine, the nost
inportant is that there is a federal appellate case, nanely,

Certain British Underwiters at Lloyds of London v. Jet Charter

Service, Inc., 789 F.2d 1534 (11th Cr. 1986), directly on

point, holding, in confirmation of defendant’s argunent, that
“an airplane is not a vehicle as the latter termis comonly and
ordinarily used.” 1d. at 1537. (A copy is attached.) W

address below Certain British Underwiters and several other

poi nts the governnent raises.
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1. Certain British Underwiters

At issue in Certain British Underwiters is whether the

term*“vehicle” in a particular insurance policy included
aircraft. The appellee in that case, |ike the governnent here,
tried to make the argunent that certain dictionary definitions

of “vehicle” -- including the Webster’s Third New I nternational

Dictionary definition upon which the governnent relies (“a means
of carrying or transporting sonething”) (id. at 1536-37,

Gover nnment Cpposition, p. 9) -- include aircraft. The court
flatly rejected that approach, quoting fromthe dissent in a

1973 lowa Suprene Court case, MReynolds v. Minicipal Court of

Cty of OGtuma, 207 N.W2d 792 (1973):

The difference between the etynol ogi cal neani ng
and the man-on-the-street concept of "vehicle" has
been recogni zed by al nost all nodern-day court
decisions interpreting that word. (citations omtted)

The general holding is thus distilled in the
annotation found at 165 A L.R 916:

"Al though the result is always contingent on the
particul ar wording involved, it has been al npbst
invariably held, in the construction of statutes and
regul ations, that airplanes are not within the terns
‘vehicles,' 'notor vehicles,' etc."

Certain British Underwiters at 1537. The court went on to
guot e

nmore of the McReynol ds di ssent, including:

O her supportive statenents are found in the
following authorities: 8 Am Jur. 2d, Aviation § 20,
at p. 638 ("An Airplane is in a class by itself. It
has usually been held, in the absence of any express
provi sion on the subject calling for a different
conclusion, not to be wthin the terns 'vehicle,'
"notor vehicle, ' 'vessel,' or the like.");
Ballentine's Law Dictionary 1334 (3rd ed. 1969), ("The
word [vehicle] is commonly understood as sonet hi ng
whi ch noves or runs on the | and, not sonething that
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flies in the air, although etynologically the term

m ght be considered as broad enough to cover a
conveyance propelled in the air."); 91 C J.S.,
Vehicle, at p. 806 ("In everyday speech 'vehicle'
calls up the picture of a thing noving on |and, and,
accordingly, the termordinarily is not applied to an
aircraft * * * "); 2 Funk & Wagnalls New St andard
Dictionary of the English Language 2637 (1940)
("vehicle * * * That in or on which anything is or
may be carried; especially, a contrivance with wheels
or runners for carrying sonething * * *; specif., in
law, any artificial contrivance used or capable of
bei ng used as a neans of transportation on |and.").

Certain British Underwiters at 1537.

In attenpting to distinguish the case, the governnent says
that “the principal dictionary source upon which the panel

majority relied, Black’s Law Dictionary (5th ed 1979), was

revised, prior to the enactnment of [18 U S.C ] Section 1993, to
include *aircraft’ within the definition of vehicle.”
Qpposition, p. 10, n. 4. But the case is crystal clear that it

relies not on “etynological,” dictionary constructions, but on
the “man-in-the-street” concept of vehicle; and the change in
definition in Black’s is scant evidence of any change in that
concept .

(Though not relying upon dictionary constructions, the case

brings out a fact about the Webster’s Third definition that the

governnent fails to nention: that appropriate adjectives are

used to nodify “vehicle” when the word is used to refer to
ai rborne conveyances, e.g., the exanples Wbster's Third gives

that include the phrases “aerial vehicles such as airplanes” and



“space vehicles.”l Certain British Underwiters at 1537. Al of

this totally undercuts the claimthat “the term‘vehicle,’ as

now commonl y understood, enbraces an aircraft.” Qpposition at
p. 9.) _
2. The Aircraft Analogue to 18 U S.C. § 1993: 18 U S.C
§ 32

The governnent repeatedly asserts that Congress, in
enacting 8 1993 in the wake of Septenber 11, would not have
wanted to exclude aircraft from$§ 1993's reach. The nore
rel evant question is why Congress woul d have wanted to incl ude
aircraft in 8 1993, given that crines against aircraft are
al ready covered, and extensively covered, by another section of
Title 18, nanely, section 32, which appears in Chapter 2 of
Title 18, “Aircraft and Mdtor Vehicles.” (Indeed, Count Seven
of the present indictnent is brought under 8§ 32.) Thus,

subsection (a)(1) of 8 32, punishes whoever wllfully:
sets fire to, damages, destroys, disables, or wecks
any aircraft in the special aircraft jurisdiction of
the United States or any civil aircraft used,
operated, or enployed in interstate, overseas, or
foreign air conmerce;

1 There is a substantial error in the governnent’s quotation
fromWbster's Third definition 5 of “vehicle” as “a neans of
carrying or transporting sonething: conveyance . . . a carrier
of goods or passengers . . . such as airplanes.” (Qpposition, p.
9, italics added by governnent). The phrase “such as airpl anes”
is not part of the definition: it is taken fromone of seven
exanpl es of the definition, specifically the exanple: “<aerial
[vehicle]s such as airplanes, and subnerged [vehicle]s such as
submari nes>.”




whi |l e subsection (a)(1l) of 8 1993 adapts simlar phraseol ogy,

with the addition of “derails,” to mass transportation vehicles,

puni shi ng whoever w llfully:
“wrecks, derails, sets fire to, or disables a nass
transportation vehicle or ferry[.]

O her subsections of 8 32 target nore specific wongdoing
directed at aircraft, just as other subsections of 8§ 1993 target
nore specific wongdoing directed at nass transport.

(Copies of the two statues are attached.)
3. Section 1993's Inclusion of Ferries as Mass
Transportation Vehicl es

The governnent insists that Congress’s inclusion of a
“ferry” as a node of mass transportation “in no way suggests
that it also did not view an aircraft to be a nass
transportation vehicle within the terns of the statute.”
Qpposition, p. 12. This bald statenent is plainly false. Wy
el se place ferries within 8 1993's coverage unl ess Congress
meant “mass transportation vehicles” to be ground-based
conveyances and wanted to cover waterborne “nass transportation”
conveyances as well. It is “a cardinal principle of statutory
construction” to “give effect, if possible, to every clause and

word of a statute.” Duncan v. Wal ker, 533 U S. 167, 174, 121

S.C. 2120, 2125 (2001), quoting United States v. Menasche, 348

U S. 528, 538-539 (1955), and Wllians v. Taylor, 529 U S 362,

404 (2000). “[I]f it can be prevented, no clause, sentence, or

word shall be superfluous, void, or insignificant.” 1Id.,
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quoting from Market Co. v. Hoffman, 101 U S. 112, 115 (i nternal

quotes omtted).

4. Rule of Lenity

Were it possible to interpret 8 1993 as covering aircraft,
whi ch we di spute, then defendant prevails under the rul e of
lenity. The rule requires that “anbiguous crimnal statute[s]

be construed in favor of the accused.” Castillo v. United

States, 530 U.S. 120, 131, 120 S.C. 2090, 2096 (2000), quoting
Staples v. United States, 511 U S. 600, 619, n. 17 (1994), and

citing United States v. G anderson, 511 U S. 39, 54 (1994);

United States v. Bass, 404 U S. 336, 347 (1971).
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