UNI TED STATES DI STRI CT COURT
SOQUTHERN DI STRI CT OF NEW YORK

______________________________ «
PEPSI CO, | NC.,
Pl aintiff, : 98 Giv. 3282 (LAP)
v, E OPI NI ON
THE COCA- COLA COVPANY, :
Def endant . ;
______________________________ X

LORETTA A. PRESKA, United States District Judge:
I n 1986, Pepsi Co's then-President and CEO, Roger

Enrico, nmade the follow ng observation in his book, The Oher Guy

Bl i nked: How Pepsi Wn The Col a Wars:

By conparison [to the major battles of history],
of course, the battles that Pepsi-Cola and Coke fi ght
in the Cola Wars are trivial. There are no final
defeats. The ammunition we fire at one another is
often damm silly stuff. But for all that, our battles
are very real.

Tens of billions of dollars are at stake. And

"mar ket share" - the sales performance of a soft drink

conpared to others in its category. And sonething

intangi ble, but no less inportant: pride. That |ast

reason is, in this story, perhaps the nost inportant

i ngredient.!?
VWat ever may be the "nost inportant ingredient” in making cola
and whatever may be the "nost inportant ingredient” in the Cola
Wars, the nost inportant ingredient in opposing sumary judgnent

is "specific facts showng that there is a genuine issue for
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Roger Enrico and Jesse Kornblum The G her Guy Blinked:
How Pepsi Wn The Cola Wars 2-3 (1986). M. Enrico remains CEO
of Pepsi Co.




trial." Fed. R Cv. P. 56(e). By this neasure, PepsiCo' s brew
falls flat.

Plaintiff PepsiCo, Inc. (“PepsiCo”) brought this action
agai nst defendant The Coca- Col a Conpany (“Coca-Cola”) for
nmonopol i zati on and attenpted nonopolization of the market for
fount ai n-di spensed soft drinks distributed through i ndependent
foodservice distributors throughout the United States in
violation of section 2 of the Sherman Act, 15 U S.C. § 2. Coca-
Cola’s notion to dism ss the conplaint was denied. PepsiCo |ater
anended the conplaint to add a clai munder section 1 of the
Sherman Act, 15 U.S.C. 8 1, alleging that Coca-Cola entered into
various agreenents with individual foodservice distributors
anounting to concerted action in restraint of trade. Coca-Cola
now noves for summary judgnent on all clains pursuant to Fed. R
Cv. P. 56. For the reasons that follow, Coca-Cola' s notion is
gr ant ed.

BACKGROUND

Rest aurant chains, novie theater chains and ot her
foodservice outl ets purchase fountain soda syrup through
internediaries who, in turn, have supply agreenments with the
syrup manufacturers. These internediaries include distributors
and bottlers. Certain distributors, so-called “independent
foodservice distributors,” provide “one-stop shopping,” which

allows the custoner to obtain all necessary supplies from one



distributor at each of the custoner’s |ocations. (See Adzia Decl.
1 11.) The type of distribution provided by independent
foodservice distributors is referred to as “systens
distribution,” and these i ndependent foodservice distributors are
sonetines referred to as systens distributors. Bottlers provide
fountain syrup and beverages to custoners but do not provide the
“one-stop shopping” characteristic of foodservice distributors.
(See Wlson Dep. Tr. Ex. 12 at CCND2034082.)

| ndependent foodservice distributors receive fountain
syrup products pursuant to agreenents with the particular
fountain syrup manufacturer. Coca-Cola’s agreenents contain a
so-called “loyalty” or “conflict of interest” policy, which
provi des that distributors who supply custoners with Coca-Col a
may not “handl e[] the soft drink products of [PepsiCo].” (Pl.’s
Opp. App. Ex. 55 (CCND2015918).) Foodservice distributors who
breach the loyalty policy risk term nation by Coca-Cola. (See,
e.q., Gaffney Dep. Tr. Ex. 41 at CCND2012038; WIson Dep. Tr. at
431-33.) Thus, a distributor subject to the |loyalty policy can
supply all its custoners with either Pepsi or Coke, not both.
(Kaiser Dep. Tr. at 98) (“[Y]ou either live in a red world [ Coke]
or a blue world [Pepsi] . . . . Youcan't live in both worlds.”)
Because distributors are given an all or nothing choice, a
custoner of a distributor subject to Coca-Cola’s loyalty policy

who wants Pepsi will have to go el sewhere to get it.



Pepsi Co defined the rel evant custoner base in the
anended conpl aint as “restaurant chains, novie theater chains and
ot her *on-prem se’ accounts across Anerica.” (Am Conpl. § 7.)
Pepsi Co appears to have narrowed its custoner definitioninits
subm ssion on this notion to | arge restaurant chain accounts that
are not “heavily franchised” with | ow fountain “vol une per
outlet.” (Pl.”s 56.1 Counterstnt. 99 30-31, 33, 36(a), (c).)

Pepsi Co’ s anended conpl ai nt defines the rel evant market
pertinent to the instant antitrust inquiry as “the market for
fount ai n-di spensed soft drinks distributed through i ndependent
food service distributors throughout the United States.” (Am
Compl. 9 6.) The affidavits and exhibits show that custoners
have a preference for receiving fountain syrup through
i ndependent foodservice distributors because of the various one-
stop shoppi ng advant ages. For exanple, custoners who receive
nmost or all of their supplies froma single source can mnimze
back-door deliveries to each outlet, which in turn mnimzes
business interruption. |In addition, independent foodservice
di stributors can provide consolidated invoicing and m nim zed
di stribution costs.

Coca- Col a has been distributing fountain syrup through
i ndependent foodservice distributors for many years. Pepsi Co
traditionally distributed its fountain syrup through bottlers
but, in the late 1990s, decided to change that distribution
method to utilize independent foodservice distributors. However,
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Coca- Col a began to enforce its loyalty policy. Thus, Pepsi Co was
essentially prohibited fromdistributing its syrup via then-

exi sting systens distribution. PepsiCo contends that Coca-Cola’s
enforcenent of the loyalty policy anmounts to unl awf ul
nmonopol i zati on and attenpted nonopoli zati on.

Coca- Col a argues that Pepsi Co has inproperly defined
the relevant product market. Specifically, Coca-Cola asserts
that the relevant market cannot be limted to fountain drinks
“distributed through i ndependent foodservice distributors.”
According to Coca-Cola, custoners of independent foodservice
distributors can obtain fountain drinks through other acceptable
substitutes, such as bottlers.

Coca-Col a al so argues that there is no evidence that
Coca- Col a has nonopoly power or any dangerous probability of
achieving it and that Coca-Cola s conduct has not caused Pepsi Co
any injury.

Last, Coca-Cola contends that its distributor
agreenents do not restrain trade unreasonably and do not
denonstrate a per se unlawful horizontal conspiracy anong the
f oodservi ce distributors.

ANALYSI S
Legal Standard.
"A notion for sunmmary judgnent may not be granted

unl ess the court determnes that there is no genuine issue of



material fact to be tried and that the facts as to which there is
no such issue warrant judgnment for the noving party as a matter

of law. " Chanbers v. TRM Copy Centers Corp., 43 F.3d 29, 36 (2d

Cir. 1994); see Fed. R Civ. P. 56(c); see generally Cel otex

Corp. v. Catrett, 477 U. S. 317 (1986); Anderson v. Liberty Lobby,

Inc., 477 U. S. 242 (1986); Matsushita Elec. Indus. Co., Ltd. v.

Zenith Radio Corp., 475 U. S. 574 (1986). An issue of fact is

genui ne when "a reasonable jury could return a verdict for the
nonnovi ng party," and facts are material to the outcone of the
particular litigation if the substantive |law at issue so renders
them Anderson, 477 U.S. at 248.

The burden of establishing that no genui ne factual
di spute exists rests on the party seeking summary judgnent.
Chanbers, 43 F.3d at 36. O particular relevance here is the
Suprene Court's reiteration in Celotex, 477 U S. at 325, that
"t he burden on the noving party may be di scharged by 'show ng' --
that is pointing out to the district court -- that there is an
absence of evidence to support the nonnoving party's case."

Accord Goenaga v. March of Dines Birth Defects Found., 51 F.3d

14, 18 (2d Cr. 1995 ("I n noving for sunmmary judgnment agai nst a
party who will bear the ultimte burden of proof at trial,"”
however, "the novant's burden will be satisfied if he can point
to an absence of evidence to support an essential elenent of the

nonnovi ng party's claim"); Gllo v. Prudential Residential

Servs., Ltd. Partnership, 22 F.3d 1219, 1223-24 (2d Gr. 1994)
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("[T] he nmoving party may obtain sunmary judgnment by show ng that
l[ittle or no evidence may be found in support of the nonnoving
party's case."). The noving party, in other words, does not bear
the burden of disproving an essential elenent of the nonnoving
party's claim

I f the noving party neets its burden, the burden shifts
to the nonnoving party to cone forward with "specific facts
showi ng that there is a genuine issue for trial." Fed. R

Cv. P. 56(e); accord Rexnord Holdings, Inc. v. Bidermann, 21

F.3d 522, 525-26 (2d Cr. 1994). The nonnoving party nust "do
nore than sinply show that there is sone netaphysical doubt as to

the material facts." Matsushita, 475 U S. at 586. | nst ead, the

nonnmovant nust "'cone forward with enough evidence to support a
jury verdict inits favor, and the notion will not be defeated
merely . . . on the basis of conjecture or surmse.'" Trans

Sport v. Starter Sportswear, 964 F.2d 186, 188 (2d Cr. 1992)

(citation omtted).

In assessing materials such as affidavits, exhibits,
interrogatory answers, and depositions to determ ne whether the
nmoving party has satisfied its burden, the court nust viewthe
record "in the light nost favorable to the party opposing the
notion" by resolving "all anbiguities and drawfing] all factual
inferences in favor of the party agai nst whom sumary judgnent is
sought." Chanbers, 43 F.3d at 36. "If, as to the issue on which
summary judgnent is sought, there is any evidence in the record
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fromany source fromwhich a reasonable inference could be drawn

in favor of the nonnoving party, summary judgnent is inproper."”
Id. at 37 (enphasis added).
1. Section 2 of the Sherman Act.

Pepsi Co al | eges that Coca-Col a has nonopolized or
attenpted to nonopolize the relevant nmarket in violation of
section 2 of the Sherman Act, 15 U.S.C. § 2. To state a
nmonopol i zation cl ai munder section 2, a plaintiff nust establish
“(1) the possession of nonopoly power in the rel evant market and
(2) the wllful acquisition or maintenance of that power as
di stingui shed fromgrowh or devel opnent as a consequence of a
superior product, business acunen, or historic accident.” United

States v. Ginnell Corp., 384 U S. 563, 570-71, 86 S. C. 1698,

1704 (1966); Cdorox Co. v. Sterling Wnthrop, Inc., 117 F.3d 50,

61 (2d Cr. 1997). To state an attenpted nonopolization claim a
plaintiff nust establish, “(1) that the defendant has engaged in
predatory or anticonpetitive conduct with (2) a specific intent
to nmonopolize and (3) a dangerous probability of achieving

monopoly power.” Spectrum Sports, Inc. v. McQillan, 506 U S.

447, 456, 113 S. Ct. 884, 890 (1993); Tops Markets, Inc. v.

Quality Markets, Inc., 142 F.3d 90, 99-100 (2d G r. 1998).

A The Rel evant Market.
I n denying Coca-Cola s notion to dism ss the conpl aint,
| warned that “Pepsi Co now nust denonstrate, . . ., that *‘market

realities’ support the market it has alleged.” PepsiCo, Inc. v.
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Coca-Cola Co., No. 98 Cv. 3282, 1998 W. 547088, at *18 (S.D.N. Y.

Aug. 27, 1998) (“Pepsi 1”). Unfortunately for PepsiCo, it has
not net its burden. Indeed, market realities, evidenced by the
vol um nous submi ssions on the instant notion,? denonstrate a far
broader relevant market than that identified in the Arended
Conpl ai nt .

A rel evant product market consists of “products that
have reasonabl e i nterchangeability for the purposes for which
they are produced -- price, use and qualities considered.”

United States v. E.I. duPont de Nenmpurs & Co.. 351 U. S. 377, 404,

76 S. C. 994, 1012 (1956). Products have reasonabl e
i nterchangeability if consuners treat them as “acceptable

substitutes.” See Federal Trade Commin v. Cardinal Health, Inc.,

12 F. Supp.2d 34, 45 (D.D.C. 1998) (“the relevant market consists
of all of the products that the Defendants’ custoners view as
substitutes to those supplied by the Defendants”). In order to
eval uate whet her one product woul d be an acceptabl e substitute
for another, courts consider whether there exists cross-

elasticity of demand and supply of the two products. See AD/ SAT,

Div. of Skylight, Inc. v. Associated Press, 181 F.3d 216, 227 (2d

Cr. 1999). “Cross-elasticity of demand exists if consuners

2 Sonehow the Suprene Court's |anguage in Cel otex | eads
one to envision the initial "pointing out" an absence of evidence
as a single page or other short submssion. | note with sone

wondernent that the initial "pointing out" papers on this notion
filled at | east two boxes.



woul d respond to a slight increase in the price of one product by
switching to another product.” [Id. Likew se, cross-elasticity
of supply exists if producers of a particular product would shift
to production of another product in response to a supplier's
chargi ng supraconpetitive® prices for that other product. See id.
In PepsiCo’s view, fountain syrup delivered by
i ndependent foodservice distributors is the rel evant market
because it has no acceptable substitutes. Coca-Cola contends
that the node of delivery does not define the relevant market for
fountain syrup because custoners of independent foodservice
di stributors view other nodes of delivery, e.qg., bottler
delivery, as acceptable substitutes. As discussed bel ow, Coca-
Col a has pointed out the dearth of evidence supporting PepsiCo’ s
rel evant market definition, and Pepsi Co has failed to cone
forward with evidence to show that there is a genui ne issue of
fact to warrant trial.
As a prelimnary matter, it is inmportant to identify
the custoner base in order to evaluate the perspective of
substitution and determne the relevant market. This is so

because the market (or product) definition nay be narrowed by the

3 “A supraconpetitive price is a price greater than the

firmcould charge if it had to conpete for custoners agai nst

ot her manufacturers with simlar production costs.” J. Nei
Lonbardo, Note, Resuscitating Monopoly Leveraging: Strategic
Busi ness Behavior and Its Inplications for the Proper Treatnent
of Unilateral Anticonpetitive Conduct under Federal Antitrust
Laws, 41 St. Louis U L.J. 387, 452 n.17 (1996).
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type of consuner. For exanple, in Belfiore v. New York Tines

Co., 654 F. Supp. 842, 846 (D. Conn. 1986), aff'd, 826 F.2d 177
(2d Gr. 1987), the plaintiff attenpted (al beit unsuccessfully)
to define a market as "'general interest daily newspapers
directed primarily to upscale readers.'" 'Upscale' readers were
t hose readers who nmet certain financial and occupati onal

criteria. Simlarly, in ADSAT, Div. of Skylight Inc. V.

Associated Press, 920 F. Supp. 1287, 1298 (S.D.N. Y. 1996), aff'd,

181 F. 3d 216, 227 (2d Cir. 1999), the plaintiff failed in its
attenpt to define a market as "rush" electronic delivery of
advertisenents because it could not "identify any class of
advertisers [i.e., custonmers] which consistently depend upon the
availability of rush services which only electronic deliverers
can provide . . . ." These cases illustrate that while, as a
matter of law, the market may be narrowed by consuner definition
on a notion for summary judgnent, the party attenpting to so
narrow t he market nust set forth evidence fromwhich a factfinder

could find a separate market for a product used by specific

consuners. Indeed, PepsiCo in effect urges that a bundle of
product (fountain syrup) and services (systemdistribution)
utilized by certain custoners conprises a separate narket.

On this notion, PepsiCo defines that customer base as
t hose who share certain “objective characteristics” based on
their ability to “appreciat[e] and internaliz[e] the benefits of
recei ving fountain syrup through systens distributors.” (Pl."'s
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56.1 Counterstnt. § 30.) According to PepsiCo, the follow ng
characteristics define such a custoner: (1) size: “large chain
accounts (usually restaurants)” that purchase an annual vol une of
product “sufficiently large to permt economes of scale in
procurenent, warehousing, and transportation” and with a “large
enough nunber of outlets to permt efficient planning of delivery
routes and schedul es”, (id. T 30, 31, 35); (2) predictable
needs: |limted and consistent nenus, (id. Y 32); (3) centralized
managenent : fountain purchase decisions are made in a uniform
manner across a national or regional system (4) |limted
franchi sing: systens distribution is not “nmeaningful” to “heavily
franchi sed” chains as opposed to chains with | arge groups of
“corporately owned stores”, (id.  34); (5) service of fountain
soda conplenents: neals are served with fountain drinks but soft
drinks in bottles and cans are not, (id. § 36(a), (b)); and (6)
| ow vol unme per outlet: systemw de volune is high but each
i ndividual outlet only requires a few cases of fountain syrup per
delivery, (id. Y 36(c)). 1In contrast, the Amended Conpl ai nt
repeatedly refers to fountain syrup custoners broadly, as
"restaurant chains, novie theater chains and ot her ‘on-prem se’
accounts."” (See Am Conpl. 97T 7, 8, 11, 14, 29, 31, 33.)
Al t hough not dispositive, | reject PepsiCo's assertion that the
custonmer definition set forth in its subm ssion on the instant
noti on does not differ fromthat set forth in the Anended
Conmplaint. Cearly, the custoners described in the Amended
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Conpl aint are not so circunscribed as those in the six-factor
description noted above that Pepsi Co states is based on those
particul ar custoners' ability to "appreciat[e] and internaliz[e]
the benefits of receiving fountain syrup through systens
distribution.™ (Pl.'s 56.1 Counterstnt. q 30.) For exanple,
Pepsi Co now excl udes franchi sees and all conveni ence stores from
its custonmer base, but includes conpany-owned restaurant outlets.
In any event, however, PepsiCo’'s custonmer definition on
this notion begs the question. As Pepsi Co counsel conceded at
oral argunent, “We |imt the definition to this group because
this is the group where Coke has, because it excludes
conpetition, market power.” (See Tr. dated Aug. 3, 2000 at 28.)
Mar ket power is determned after defining the rel evant market,
i ncludi ng the custonmer base, not before. *“Cbviously, the
narrower the market defined by plaintiffs, the easier it is to
show possessi on of nonopoly power in the rel evant market.”
Belfiore, 654 F. Supp. at 846. Pepsi Co has chosen to define the
el ements of the relevant nmarket to suit its desire for high Coca-

Col a market share, rather than letting the market define itself.

(See, e.qg., Pl."s 56.1 Response T 129 (excluding D ckenson
Theatres, Act |IlI|l Theatres and Busch Gardens from consi deration

“because such accounts do not possess the attributes typical of
the custonmers at issue in this suit”).) Regardless of the
substance of the proffered custoner definition or the nethod by
which it was arrived at, PepsiCo has not proffered sufficient
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evi dence fromwhich a factfinder could conclude that the custoner
base should be viewed so narrowmy. Accordingly, |I reject its
| atest definition insofar as it creates a “strange red-haired,

bearded, one-eyed man-with-a-linp classification.” United States

v. Ginnell, 384 U S. 563, 590-91, 86 S. . 1698, 1714 (Fortas,

J., dissenting); see Belfiore, 654 F. Supp. at 846.

The evi dence does not support a finding that the
product and services bundl e urged by Pepsi Co conprises a separate
mar ket, either. The subm ssions show that, while custoners view
fountain syrup delivered through independent foodservice
distributors as preferential and advant ageous, they view fountain
syrup delivered through other neans as acceptable. |ndeed, the
custoners view the delivery nmethod of the fountain syrup as only
one of many criteria in the selection of a fountain syrup
supplier. Despite one-stop shopping’ s advantageous features, the
evi dence does not show that the preference for independent
foodservice distributors is so strong so as to elimnate delivery

t hrough ot her means as an acceptable alternative. C. d obal

D scount Travel Servs. v. Trans World Airlines, 960 F. Supp. 701,

705 (S.D.N. Y. 1997) (Sotomayor, J.) (conplaint dismssed where
all airline tickets between city pairs deliver passengers to and
fromdesired | ocati ons because preference to fly one airline over
anot her does not create separate market). Thus, here, the nere

preference for one formof delivery over another does not create
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separate markets for the sanme product delivered one way as
opposed to anot her.

As Coca-Col a points out, of the 67 custoners whose
depositions were taken or who provided declarations in this case,
not one said that delivery nmethod was the determ native factor in
selecting a fountain syrup supplier. (Def.’s 56.1 Stnt. Y 111-
18.) Wiile PepsiCo counters that those sane custonmers identified
the benefits of delivery through independent foodservice
distributors such as “fewer invoices to process, fewer orders to
make, fewer disruptions to the custoner, reduced opportunities
for theft and an increased ability to achi eve consistency and
control of products entering the custoner’s outlets,” (Pl.’s 56.1
Response § 111), and stated that bottlers would have to provide
ot her advantages in order to get these custonmers to switch to
bottler delivery, as a matter of law, that evidence is
insufficient to warrant a finding of a separate product market.
Pepsi, in fact, concedes that distribution is only one of "a

nunber of inportant factors" considered in selecting a fountain

syrup supplier. (1d. § 114) (enphasis added).

The facts of Thurman Indus. v. Pay ‘N Pak Stores, 875

F.2d 1369 (9th Cr. 1989), are sonewhat anal ogous to those
presented here. |In Thurman, Thurman and Pay ‘N Pak were retai
chai ns operating “home center” stores offering a variety of
tools, supplies and other products for hone inprovenent. 1d. at
1372. Thurman accused Pay ‘N Pak of (1) pressuring product
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suppliers and dealers to refuse to deal with Thurman, (2)
predatorily pricing certain honme inprovenent itens, and (3)

knowi ngly obtaining preferential pricing and other ternms from
various dealers and suppliers. 1d. Thurman defined the rel evant
mar ket as honme center stores only, arguing that the broad

sel ection of hone inprovenent supplies and trained sales staff
of fered by honme center stores constituted a clustering or
groupi ng of goods and services that was essentially one product
for which there were no acceptable substitutes. Pay ‘N Pak

di sagreed, contending that any retail establishnment offering the
sane particular type of goods as the hone center store, whether
or not the retail establishnment offered the full range of goods
and services avail able at hone center stores, should be included.
In particular, Pay ‘N Pak contended that “Thurman offered
insufficient evidence to support market isolation of home center
stores fromother retail establishnents selling identical or
simlar products but with | ess conprehensive product sizes and
selections.” |d. at 1373. The court of appeals agreed with Pay
‘N Pak. Assuming Thurman’s factual contentions to be true "(1)
that home centers are perceived as distinguishable from ot her
stores by the variety of products and the trained sales staff
that honme centers offer, and (2) that custonmers engaged in ngjor
home renodeling or honme repair projects patroni ze hone centers

because of this distinction,"” the court held that Thurman’s
contentions did not support a finding that other stores selling
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house paint, for exanple, could not through “price reductions or

other marketing strategies lure significant nunbers of do-it-

yourself builders in to buying paint at a specialty store even if
t hey purchase all their other supplies at a honme center.” 1d. at
1376 (enphasis added).

By the sane token, even if | were to accept as true
Pepsi Co’ s factual assertions that (1) custoners regard the one-
stop shopping nethod of distribution as the nost inportant factor
in deciding fromwhomto purchase fountain syrup, (2) independent
foodservice distributors are distinguishable because of the
variety of products and other conveni ences they offer and (3)
custoners patroni ze i ndependent foodservice distributors because
of the variety and conveni ence, Pepsi Co has cone forth with
i nsufficient evidence to show that bottlers are unabl e through
price reductions or other marketing strategies to lure
significant nunbers of custoners into buying fountain syrup from
bottlers. (See Walsh Dep. Tr. at 312 (“bottlers have won
accounts who val ue marketing and service, hypothetically, over
t he one-stop shopping”); id. at 96 (“A bottler may choose to
offer local service to win a pour rights [sic] at a certain
custoner”).

More inportant, though, is the reasonabl eness of the
alternative nethod of distribution in the eyes of the custoner.
Thus, the various custoners' views that “bottler delivery would
have been or, in the future would be, a viable alternative only
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if Pepsi conpensated themfor having to use a less efficient/

nore costly neans of delivery,” (Pl.’s 56.1 Response { 111

(enmphasis in original)), does not vitiate the idea that bottler
delivery can be an acceptable alternative. |ndeed, the idea that
“price reductions or other marketing strategies” can be used to
lure custonmers fromone nethod of delivery to another is
consistent wwth the notion that the product, and not the nethod
of delivery of the product, defines the relevant market. See
Thurman, 875 F.2d at 1376. |Indeed, the substantial majority of
custoners PepsiCo cites in support of its argunent testified to
just that fact -- if bottlers offer certain advantages,

i ndependent foodservice distributor custonmers woul d consider
swtching. (See Pl.'s 56.1 Response f 111.) Custoners testified
that they would switch to bottlers if they were paid additional
nmoni es, (see Barasso Dep. Tr. at 89-90), or received the sane or
better value, (see Wexler Dep. Tr. at 25-26), and indeed, certain
custoners have switched on those bases, (see, e.q., Def.'s 56.1
Stnt. § 135 (custoner eventually switched to Pepsi bottler
delivery “because of marketing all owances offered by the | ocal
Pepsi bottler); T 136 (customer switched to Coca-Cola bottler
delivery and bottler provides “frequent delivery service, shelf
stocking and stock rotation and strong | ocal marketing tie-
ins”)). Indeed, one custoner testified that the factors he
considered in making a decision as to which fountain syrup to use
were “service, distribution, marketing and price.” (MIller Dep.
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Tr. at 44). Wth respect to the distribution factor, that
custoner testified that delivery through foodservice distributors
was a “distinct advantage” over bottler delivery, but still,

distribution was only one of four factors consi dered.

Furthernore, at |east three of the custoners di scussed receive
Pepsi through bottlers and the remai nder of their supplies

t hrough i ndependent foodservice distributors, even though they
have a preference for receiving fountain syrup fromthe

i ndependent foodservice distributors. (See Pl.'s 56.1 Response

129.) Mbpst conpelling, no custoner testified that Coca-Cola's

| oyalty policy prevented the custoner from obtaining Pepsi.

In order to define the relevant market, courts should
be guided by the commercial realities facing the fountain syrup
consuner, not only by the nethod of product distribution. See

Westman Commin Co. v. Hobart Int'l, 796 F.2d 1216, 1220-21 (10th

Cir. 1986) ("The fact that a distributor is able to satisfy al

of a custoner's needs at one |ocation does not nean that it is
free fromconpetition fromother types of distributors.”"). In
order to find that a "cluster"” of goods or services defines the
rel evant market, the evidence nmust show that the particular
cluster or package of goods is the "object of consuner demand."
Id. at 1221. PepsiCo has not come forth with sufficient evidence
fromwhich a factfinder could conclude that the one-stop shopping
advant age provi ded by i ndependent foodservice distributors is the
obj ect of demand rather than the fountain syrup itself. As noted
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above, custoners testified that distribution was only one of many
factors eval uated when deciding on a fountain syrup vendor, not
the decisive criterion. (See Fix Dep. Tr. Ex. 3 at ESCAPE
0000038-39 (identifying distribution as one of eight points

eval uated by customer bearing on its decision to sign agreenent
with Coca-Cola).) Furthernore, while sonme custoners stated that
di stribution was an inportant, or in sone cases, significant
factor, none stated that it was the nost inportant factor in
determ ning the source of fountain syrup. (See Def.'s 56.1 Stnt
1 111; Pl.'s 56.1 Response § 111.) Thus, whether a fountain
syrup supplier can provide one-stop shopping is not determ native
of a custoner’s decision to use that supplier or to purchase a
particul ar brand of syrup. The fact that certain custoners
switched to bottler-delivered Pepsi after receiving additional
conpensati on does not nean that bottler-delivered Pepsi is not an

accept abl e substitute. See Westman Commi n, 796 F.2d at 1221

(absence of acceptable substitutes at conparabl e prices does not
vitiate finding that acceptable substitutes exist). And,

Pepsi Co' s adm ssion that certain custoners who switched to

bottl er-delivered Pepsi, albeit "unwillingly," did not receive
addi tional conpensation, only supports Coca-Cola's definition of
the relevant market. (Pl.'s 56.1 Response { 112.) dearly, the
met hod of distribution was not as inportant to those custoners as
the type of fountain syrup -- they were willing to forgo one-stop
shopping in order to continue receiving the fountain syrup of
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their choice, viz., Pepsi. \Wether or not a custoner woul d have
chosen bottler delivery of Pepsi given a choice between bottler
and distributor delivery is irrelevant to the determ nation that
an equi val ent product can be obtai ned through other neans.

In addition to the custoner testinony, Coca-Cola relies
on a custoner survey conducted on Pepsi Co’s behal f in connection
with its fountain syrup |ine of business. The survey asked
ni nety-ni ne Pepsi Co custoners to identify the basic requirenments
of a fountain syrup supplier. No custoner cited delivery by
i ndependent foodservice distributors. Next, the survey listed
thirty-eight criteria relevant to supplier selection, and
respondents were asked to rank them by inportance. Availability
of i ndependent foodservice distributor delivery was ranked
thirty-five out of the thirty-eight criteria. The respondents
were al so asked to name their fountain syrup supplier criteria.
None nenti oned i ndependent foodservice delivery. PepsiCo
counters by stating that the responses show that the criteria
sel ected are consistent wth delivery by independent foodservice
distributors. (See Pl.'s 56.1 Response { 124 (“they did nention
attributes of delivery performance that are descriptive of
systens distribution”).) Those attributes include “‘delivery
reliability, dependability, convenience’ and distribution in
nati onw de, uninterrupted, having product in stock.” (Allen Dep.
Tr. at 457-58.) | find the nere nention of those attributes
insufficient to show that systens distribution was of such
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i nportance to those custoners surveyed that a factfinder could
conclude that that "cluster” of goods and services constitutes a
separate market. Furthernore, there is no evidence that other
forms of delivery cannot neet sone, if not all, of these desired
criteria.

The factors enunerated in Brown Shoe Co. v. United

States, 370 U.S. 294, 325, 82 S. C. 1502, 1524 (1962), also
dictate that fountain syrup distributed by independent
f oodservice distributors does not constitute a separate market.

I n Brown Shoe, the Suprene Court identified the follow ng

“practical indicia” as useful in determning whether a separate
mar ket or submarket exists: (1) industry or public recognition
of the subnmarket as a separate economc entity, (2) the product’s
pecul i ar characteristics and uses, (3) unique production
facilities, (4) distinct custonmers, (5) sensitivity to price
changes and (6) specialized vendors. 370 U.S. at 325, 82 S.
at 1524.

1. Lack of I ndustry Recognition

On the evidence submtted on the instant notion, a
factfinder could not conclude that Coca-Cola or PepsiCo, or
fountain syrup manufacturers in general, identify different
delivery nethods of fountain syrup as separate markets. |ndeed,
t he president and CEO of Pepsi-Cola North America from 1995
t hrough 1998 conceded that, “never ever would | think of or refer
to a delivery method as a market.” (B. Barnes Dep. Tr. at 231.)
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The testinmony relied on by PepsiCo to avoid the effect of this
concession is of no such effect:

In the restaurant world fountain segnent,

what ever you want to call it, the only people
t hat deci de what product to serve is the
restaurant. . . . Wen | say [delivery

met hod] is not a market, you call on the

mar ket that makes the decision. . . . In this
case the restaurant conpany deci des what they
are going to sell. And to ne that is how

t hi nk of a market.

(Id. at 436-37.) Thus, PepsiCo’s own officer testified that the
relevant market is fountain syrup irrespective of delivery
met hod.

In addition, PepsiCo admts that the “rel evant
conpetition is between Pepsi and Coke, and the nethod by which
fountain would be delivered by Pepsi and Coke is a consideration
-- often an inportant consideration -- to the typical systens
di stributor custoner.” (Pl.'s 56.1 Response § 133.)

Furthernore, there is no support for the proposition that (1)
Coca-Col a’s recognition that one-stop shopping provides a
conpetitive advantage and (2) PepsiCo’s mrror recognition that
Coca-Col a’s enforcenent of its loyalty policy puts PepsiCo at a
conpetitive di sadvantage are equivalent to a recognition of a
separate market. (See Pl.'s 56.1 Response T 143, 144; Pl.'s
56.1 Counterstnt. § 98.) “Fountain syrup distributed by

i ndependent foodservice distributors” is not a “product |ine”
recogni zed by the public, custoners or the industry as separate
from*“fountain syrup distributed through other nmeans.” Cf. Brown
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Shoe, 370 U.S. at 326, 82 S. C. at 1524 (nen’s, wonen’ s and
children’s shoes were separate product |ines recognized by

public); General Foods Corp. v. Federal Trade Commin, 386 F.2d

936 at 941 (3d GCr. 1967) (market |limted to househol d steel
wool , not non-steel wool household aids, where househol d steel
wool producers | ooked to one another in setting prices and
reachi ng marketing decisions and regarded their only serious

conpetition as steel wool producers); Beatrice Foods Co. V.

Federal Trade Commin, 540 F.2d 303, 308 (7th G r. 1976) (aerosols

and spray products are a separate product market from paint
brushes and rollers where “aerosol manufacturers regard
t hensel ves as a separate industry”).*

Furt hernore, PepsiCo’s argunent that it has recognized
di stribution through i ndependent foodservice distributors as a
separate market is unsupported by the evidence. PepsiCo s “Voice
of the Custoner” Survey, conducted by an outside consulting firm
anal yzed the needs of the fountain custoner and determ ned that

delivery through foodservice distributors was “inportant,” (Pl.'s

4 The eval uation of the market should focus on

manuf act urer and consuner recognition of the relevant conpetition
(here, the fountain syrup manufacturers), not on delivery

provi der recognition of the conpetition. PepsiCo, however, | ooks
to what it characterizes as distributors' recognition. (See,
e.g., Pl."s 56.1 Counterstnmt. 53 ("The executives of the

| eadi ng systens firns have testified that their conpetition is
other systens distributors.").) The fact that independent
foodservice distributors viewtheir primary conpetition as one
anot her, and not bottlers, is not pertinent to industry
recognition of the relevant market within the nmeani ng of Brown
Shoe.
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56.1 Counterstnt. ¥ 85), and that “the biggest single

di sadvant age of [bottler delivery] when conpared with [comm ssary
delivery] was that it didn't provide the restaurant operator with
a single shipnent,” (Allen Dep. Tr. at 144). The consulting firm
concluded that “fountain distribution constitutes “Not One
Fount ai n Busi ness, But Two.” (ld. Ex. 55.) However, in addition
to issues relating to fountain distribution, the consulting firm
addressed custoner needs relating to many facets of the fountain
industry. (See id.) PepsiCo ultimtely devel oped a dedi cated
Fountain Beverage Division. (See Pl.'s 56.1 Counterstnt. { 95.)
The events leading up to the fornmation of the Fountain Beverage
Division are insufficient to permt a factfinder to conclude that
Pepsi Co recogni zed a submarket. Indeed, while the Fountain
Beverage Division nay have enbarked on projects to revanp

Pepsi Co’ s fountain beverage business, there is no evidence
suggesting that the Pepsi Co Fountain Beverage Division limted
its contacts to i ndependent foodservice distributors and did not
interface with bottlers. (See Pl.'s 56.1 Counterstnt. 9§ 93-95.)
Thus, Pepsi Co has pointed to no evidence to suggest a separate

i ndustry recognition for fountain syrup based on delivery nethod.
Contrary to PepsiCo’s contention, | do not find that the
docunents and testinony submtted could be construed to evi dence
i ndustry recognition of a separate market in the nmanner of

Federal Trade Commin v. Cardinal Health, Inc., 12 F. Supp.2d 34,

49 & n. 10 (D.D.C. 1998) (finding submarket of drug whol esal ers
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wher e defendants’ docunents showed that they “clearly viewed
their econom c conpetition to be fromtheir fellow drug

whol esal ers, and not fromthe other sources as suggested by the
[d] efendants at trial”). |Indeed, the evidence shows that Coca-

Col a vi ewed Pepsi Co as a conpetitor, and vice versa, and that

both they and fountain syrup purchasers viewed systens
distribution as a conpetitive advantage, not a separate narket.

2. Product Characteristics and Uses

Pepsi Co does not dispute that fountain syrup delivered
by an i ndependent foodservice distributor is no different from
fountain syrup delivered by another nmeans of distribution. (See
Pl.'s 56.1 Response Y 145.) Pepsi Co argues however that this
conparison is irrelevant because the relevant product is “the
consol idated delivery of the fountain syrup used to formthe
drink along with other products through systemdistribution,”
(1d.), and that this bundl e of product and services is itself a

uni que product. PepsiCo's application of this Brown Shoe factor,

once again, begs the question. Courts follow ng Brown Shoe have

determ ned that a product has peculiar characteristics where the
tangi bl e product has visible differences or applications. See,

e.q., Brown Shoe, 370 U.S. at 325, 82 S. C. at 1524 (nen’s,

wonen’s and children’s shoes each have peculiar characteristics);

CGeneral Foods, 386 F.2d at 941 (nonsteel wool products bear

little resenbl ance to steel wool, are not functionally simlar
and “their conpositions range fromplastic, to copper, to
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abrasi ve-surface sponges”); Beatrice Foods, 540 F.2d at 307

(aerosols “are used for specialized painting applications for
whi ch the use of a paint brush or roller would be inpractical’”);

Ansell Inc. v. Schmd Laboratories, Inc., 757 F. Supp. 467, 472-

73 (D.N.J.) (condons differed in brand nanme, shape, size and
package design and volune), aff'd, 941 F.2d 1200 (3d G r. 1991).
In the cases where the court has identified the nmethod of sale as
a peculiar characteristic, the nethod of sal e has been the

busi ness of the defendant itself. For exanple, in Federal Trade

Commin v. Staples, Inc., 970 F. Supp. 1066, 1074-75 ((D.D.C.

1997), the Court determined that office superstores constituted a
mar ket distinct fromother sellers of office supplies. The
product that Staples created, however, was the superstore itself
-- a place where custoners could purchase a wi de variety of
consunmabl e office supplies -- not just a few isolated consumabl e

office supplies. See also Bon-Ton Stores, Inc. v. May Dep’t

Stores Co., 881 F. Supp. 860, 874 (WD.N. Y. 1994) (recognizing
departnent stores as product distinct fromgeneral nerchandi se,

apparel and furniture stores). Simlarly, in Cardinal Health,

the Court determ ned that drug whol esal ers conprised a narket
separate fromother distributors of prescription pharnmaceuticals.

The defendants in Cardinal Health “describe[d] thenselves as

‘“m ddl enen’ who take delivery of pharmaceutical products in bulk
from manuf acturers, warehouse the products, and then deliver them
to various dispensers.” 12 F. Supp.2d at 47 (enphasi s added).
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Thus, the product that the defendants provi ded was the

whol esal i ng and delivery of the nmerchandise. The Court

determ ned that this whol esaling and delivering of drugs was a

di stinct product providing “an efficient way to obtain
prescription drugs through centralized warehousing, delivery, and
billing services that enable the custoners to avoid carrying

| arge inventories, dealing with a |arge nunber of vendors, and
negoti ati ng nunerous transactions.” 1d. at 47.

In Henry v. Chloride, Inc., 809 F. 2d 1334, 1343 (8th

Cir. 1987), the Court did not make a specific finding on special
uses or characteristics of the product; neverthel ess, the Court
found the relevant market to be “route sal es of replacenent
batteries.” However, it is worth noting that the plaintiff in
Henry was the trustee for a battery distributor, and the

def endant was the battery manufacturer who al so distributed
batteries “through a branch office and its route trucks.” 1d. at
1337. Thus, the product that each of the parties offered

i ncluded the distribution of an item See also Col unbi a

Br oadcasti ng System Inc. v. Federal Trade Conmmn, 414 F.2d 974

(7th Cr. 1969) (records sold through record clubs was separate
market fromall records sold through other neans).
These cases are not anal ogous to the situation

presented here. Unlike Staples, Bon-Ton, Cardinal Health, and

Chloride, the delivery or the place of sale of the fountain syrup

is not the product of Coca-Cola or PepsiCo; it is the product of
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the distributors and bottlers.® PepsiCo has adduced no evi dence
that Coca-Cola itself provides a product other than fountain
syrup whi ch, Pepsi Co concedes, is not unique. Watever node of
di stribution Coca-Cola and its custoners choose to use does not
relate to the product definition. Thus, this factor weighs
against a finding of a separate market for systens distribution
of fountain syrup.?®

Coca- Col a does not provide distribution services and
derives no revenue fromdistribution. (Def.'s 56.1 Stnt. § 191.)
In Pepsi |, | addressed this issue and held that on the
all egations in the Conplaint the fountain syrup distributed

t hrough i ndependent foodservice distributors could constitute a

° | ndeed, Pepsi Co specifies the distributors at issue in

the litigation as “independent.” (Am Conpl. § 1.)

6 JBL Enters., Inc. v. Jhirmack Enters., Inc., 698 F.2d
1011 (9th G r. 1983), provides further support. |In Jhirnmack, the
distributors of hair care products in the professional salon
mar ket brought an antitrust action against the product
manuf acturer and its exclusive over-the counter market
distributor. The Jhirmack court set forth a two-step process for
mar ket definition. “First the field in which the plaintiff was
engaged nust be defined in geographic and distributional terns.
Then the product (or product line) that conpetes in that field
must be determned.” 698 F.2d at 1016. The court of appeals
upheld the district court’s definition of the rel evant

distributional market. It determ ned that the plaintiff operated
as a whol esaler, engaging in the distribution of Jhirmack
products to specific retailers. 1d. at 1016. As such, the

plaintiff conpeted with other whol esalers for specific custoners.
Id. Here, PepsiCo and Coca- Col a operate as manufacturers,
engagi ng in the production of fountain syrup which each conpany
sends to certain distributors and bottlers. The distribution to
consuners of fountain syrup is separate fromthe product line in
the field in which Pepsi Co and Coca- Col a are engaged.

29



separate market. However, ny determ nation was based on the
all egation that custoners view fountain syrup distributed by
i ndependent foodservice distributors to be different from
fountain syrup distributed through other neans and that “[i]n
this way Coca-Cola creates a product that is unique in the
pur chasi ng eyes of an increasing nunber of restaurants, novie
theaters, and other 'on-prem se' accounts.” Pepsi |, 1998 W
547088, at *16. As discussed above, these allegations are not
supported by the evidence on the current notion.

| ndeed, the inability to differentiate the fountain
syrup product by distribution nmethod underm nes the assunption

that the Brown Shoe analysis is at all relevant here. In MA P.

Gl Co. v. Texaco Inc., 691 F.2d 1303 (9th Cr. 1982), the court

determ ned that despite the fact that certain distribution
services were “integral elenments of the sale of gasoline,” the

evi dence established that the plaintiffs derived inconme only from
the sale of gasoline, not froma separate sale of distribution
services. Based on this finding, the court did not apply the
Brown Shoe factors.

[ T] he Brown Shoe indicia [are not] useful in
identifying a submarket for distribution
services. Those indicia are designed to
conpare the activities of two sellers to
determine if their products or services
conpete in the sane market or trade in
separate markets. Since plaintiffs here
derived incone only fromthe sale of gasoline
and did not sell services separately, there
are not two products or services to conpare
under Brown Shoe. Custoners can choose
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bet ween direct delivery of gasoline and
delivery through distributors or conm ssion
agents, but in the final analysis they
purchase a single product -- gasoline.

Id. at 1307-08 (enphasis added). While | question whether the
Brown Shoe analysis is relevant on these simlar facts,
neverthel ess consider the remaining factors utilized in that
anal ysi s.

3. Uni que Production Facilities

Pepsi Co does not dispute that there are no uni que
production facilities for fountain syrup distributed through
i ndependent foodservice distributors. (See Pl.'s 56.1 Response
147). Instead, Pepsi Co appears to argue that this factor is
“Coke’s criteria [sic]” that “focuses on the fountain syrup
itself, not the specialized characteristics of “one-stop shopping
that can only be provided by systens distributors.” (1d.)
Contrary to PepsiCo’'s view, this criterion was set forth by the

Suprenme Court in Brown Shoe and, under the facts presented here,

suffers fromthe sane infirmty that perneates the applicability

of other Brown Shoe factors to these facts. The product that

Pepsi Co contends is at issue here is not really the fountain
syrup, but the distribution nmethod. The distribution nethod,
however, is not a product of Pepsi Co or Coca-Col a, but rather of
the distributors and bottlers. Thus, this factor weighs against

the finding of a separate market for distribution through systens
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di stributors because Pepsi Co and Coca-Col a do not engage in the
distribution line of comrerce.

4. Di stinct Custoners

Pepsi Co suggests that | ignore the “appearance” of the
nearly-identical distributor and bottle custoners and instead
focus on the “the need for operational efficiency by the outlet’s
owner” which, PepsiCo alleges, differentiates systens distributor
custoners frombottler custonmers. PepsiCo contends that the
econom ¢ savi ngs afforded chain custoners who choose systens
distribution creates a class of custoners distinct fromchain
custonmers with identical-looking outlets for whom systens
distribution is not an econom c necessity. Thus, PepsiCo |limts
its definition of relevant custoners to | arge restaurant chains
with | argely conpany-owned, not franchised, outlets with the
addi tional specific characteristics described above. See supra
part Il1. Again, PepsiCo's proffered definition of the distinct
custoners at issue begs the question, but in any event, the
evi dence does not support Pepsi Co’'s gerrymandered custoner
definition.

First, PepsiCo admts that “while many novie theatre
chains use bottler delivery, a growi ng nunber of themprefer to
have their fountain products distributed through their systens
di stributors on a consolidated basis along with their other
products.” (Pl.'s 56.1 Response Y 105.) This supports Coca-
Cola’s view that the custonmer base cannot be limted to |arge
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restaurant chains and that custonmers who use systens distributors
for certain products also use bottlers for other products.
Furthernore, PepsiCo admts that “systens distributors typically
sell fountain syrup even to those custoners who buy their bottles
and cans frombottlers.” (1d.) Thus, many of the
differentiating operational efficiencies provided by systens
distributors would not apply to those custoners who “open their
back doors” for bottlers and other distributors. PepsiCo has

al so noted that certain franchi sees prefer systens distribution.

(See, e.qg., id. ¥ 129.) 1In addition, that certain custonmers who

cannot receive systens distribution of Pepsi now receive Pepsi
via bottler delivery only supports the view that the delivery
method is not relevant to the market definition. (ld.)

Pepsi Co has al so not set forth evidence to dispute
Coca-Col a’s statistical anal yses. As Coca-Cola points out,
Pepsi Co’s own data show t hat conpany-owned outl ets purchase only
27.5% (approxi mately) of the fountain syrup delivered to Coca-
Cola’s top fifty restaurant accounts. (See Romai ne Decl. Exs. 12
(Coca-Cola’s total fountain syrup volunme to top fifty restaurant
chains), 16 (Coca-Cola's total fountain syrup volunme to conpany-
owned outlets of top fifty restaurant chains).) Thus, 72.5%
(approxi mately) of Coca-Cola’s fountain syrup sales to the top
fifty restaurant chains is to franchisees. (See id.)

Pepsi Co seeks to justify its customer definition by
touting that 97% of Coca-Cola’s fountain syrup volunme supplied to
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t he conpany-owned outlets of the top fifty restaurant chains is
delivered via systens distributors and that franchi se-owned

outl ets bought nore than 88% of the Coca-Cola fountain syrup that
was delivered by bottlers (and ot her non-foodservice
distributors) to the top fifty restaurant chains. (See Ronaine
Decl. § 3.) However, Pepsi Co puts enphasis on the wong figures.
Accepting PepsiCo’'s definition of the foodservice distributor
custoner, the relevant consideration should be the percentage of
custoners of the foodservice distributor who neet PepsiCo’' s
definition. One would assune if PepsiCo’s definition were
correct, a high percentage of Coca-Cola fountain syrup

di stributed through systens distributors would be to conmpany-
owned outlets. But Pepsi Co has not nmade that rel evant

cal cul ation, and an analysis of the data submtted by Coca-Col a
shows that 63% of Coca-Cola's fountain syrup supplied to
foodservice distributors is delivered to franchi see-owned
restaurants. (See Second Dorman Decl. Ex. 15 (Coca-Col a
franchi see- owned restaurant volune as percentage of total Coca-
Col a foodservice distributor volume for restaurants).) This

per cent age negates Pepsi Co’s argunents for excluding franchi sees
fromthe rel evant custoner base. Thus, this factor weighs

agai nst Pepsi Co's proffered nmarket definition.
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5. Sensitivity to Price Changes

As | noted in Pepsi I, if Coca-Cola can charge
foodservice distributor custonmers nore than it charges others,
the foodservice distributor custoners constitute a separate
product market. Pepsi |, 1998 W. 547088, at *13. Pepsi Co has
adduced no evidence to show that foodservice distributor
custoners pay higher prices for fountain syrup than other
custoners. Rather, it takes a different approach; it warns of

the so-called Cellophane fallacy which cautions that “[the]

exi stence of significant substitution in the event of further
price increases or even at the current price does not tell us
whet her the defendant already exercises significant market

power.” Eastman Kodak Co. v. Image Tech. Serv. Inc., 504 U S

451, 471, 112 S. Ct. 2072, 2084 (1991) (quoting Phillip Areeda &

Loui s Kaplow, Antitrust Analysis § 340(b) (4th ed. 1988)

(enmphasis in original)). PepsiCo contends that Coca-Cola’' s
pricing to foodservice distributors is already at a
supraconpetitive level. To support its hypothesis, PepsiCo
relies on the higher cost of bottler delivery to both Pepsi Co and
its bottler custonmers and the idea that Coca-Cola’s profit
mar gi ns on sales to foodservice distributor custoners are higher
than on sales to bottlers. However, Pepsi Co has cited no case
law to support its viewthat differences in the cost of supply
justify a finding of a separate market. As Coca-Col a points out,
evi dence of cost disparity may be highly rel evant to eval uating
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the conpetitive significance of a defendant’s conduct within an
al ready-defined nmarket but it cannot be used to define the market

itself. See United States v. Anerican Can Co., 230 F. 859 (D

M. 1916).
Furt hernore, Pepsi Co has not submtted any evidence to
show that Coca-Cola's prices are supraconpetitive. As a matter
of fact, there is no pricing evidence in the record before ne at
all. Even where Coca-Col a specifically points to the absence of
pricing evidence, PepsiCo conmes forth with no nunbers. (See,
e.qg., Def."s 56.1 Stnt. § 169; Pl.'s 56.1 Response { 169.) Al
that appears is the nost epheneral and abstract discussion of
cost of supply and its relation to PepsiCo’'s ability to provide
fountain syrup at lower prices. (See Pl.'s 56.1 Response { 142.)°
Moreover, the fact that Pepsi Co could offer Iower prices if Pepsi
distributed its syrup simlarly to Coca-Cola sinply does not show
that Coca-Cola’s present prices are supraconpetitive. (See id.)
Accepting for the sake of argunment that Coca-Cola's
costs for systens distribution-delivered syrup are | ower,
Pepsi Co’ s contention that Coca-Cola's margi ns nust be higher
because Coca-Col a does not vary its prices based on the nethod of
delivery has no basis in the record. Not only has Pepsi Co

presented no evidence as to what Coca-Cola's margins actually are

! Thi s absence of pricing information foll ows

approxi mately ei ghteen nonths of nulti-track aggressive discovery
whi ch both sides agreed was justified because this is the "Cola
Wars. "
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for any of the custonmers Pepsi Co contends are at issue, but
Pepsi Co has not countered Coca-Col a’s argunent that Coca-Col a
makes avail abl e to such custoners discounts and al | owances t hat
are not based on delivery nethod. Furthernore, the evidence
suggests that as a result of renewed conpetition in fountain
syrup in recent years, Coca-Cola s prices and profits dropped.
(See Def.'s 56.1 Stnt. § 157; Dorman Decl. § 12 & Exs. 13-14; see

al so Gennaro Dep. Ex. 28 at PEP 004-2641 (Pepsi Co strategic plan

nam ng "Take margin out of fountain" as "Required Action").)
Pepsi Co has not submtted any contradictory evidence. Thus, | am
unable to find that this factor supports a separate market for
fountain syrup delivered through independent foodservice

di stri butors.

6. Speci al i zed Vendors

Pepsi Co clains that it has net this criterion because
foodservice distributors offer unique efficiencies through their
consol idated delivery system However, PepsiCo’s argunent is
circular. PepsiCo wants to define the product by its
di stribution nmethod through a particular type of vendor, i.e.,
fountain syrup “delivered through i ndependent foodservice
distributors.” Thus, PepsiCo is essentially arguing that
fountain syrup distributed through i ndependent foodservice
distributors has specialized vendors, i.e., independent

f oodservice distributors. This does not make sense for obvi ous
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reasons. Thus, this factor does not weigh in favor of finding a
separate product market.

For the above reasons, Pepsi Co’s rel evant narket
definition cannot be sustained and, therefore, the nonopolization
and attenpted nonopolization clains nust fail.

I1l. Section 1 of the Sherman Act.

To prove a Section 1 violation of the Sherman Act, a
plaintiff nmust show “*a conbination or sonme form of concerted
action between at least two legally distinct economc entities’
that ‘constituted an unreasonable restraint of trade either per

se or under the rule of reason.”” Prinetine 24 Joint Venture V.

Nat i onal Broadcasting Co., 219 F.3d 92, 103 (2d Cr. 2000)

(quoting Capital |Inmaging Assocs. v. Mhawk Valley Med. Assocs.,

996 F.2d 537, 542 (2d Cir. 1993)). Under the rule of reason, a
Section 1 violation requires a showng of injury to conpetition

in the relevant market. See Capital | nmaging Assocs., 996 F.2d at

537; National Ass’n of Freel ance Photographers v. Associ ated

Press, No. 97 Gv. 2267, 1997 W. 759456, at *9 (S.D.N. Y. Dec. 10,
1997). Because Pepsi Co has failed properly to define the

rel evant market here, there can be no Section 1 violation under a
rul e of reason anal ysis.

The Amended Conpl aint all eges that Coca-Cola s loyalty
policy is, inreality, a per se illegal horizontal conspiracy
anong the foodservice distributors and Coca-Cola to boycott
Pepsi Co. This allegation is not supported by the evidence or the
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law. In a recent decision, the Suprene Court stated, “precedent
limts the per se rule in the boycott context to cases involving

hori zontal agreenents anong direct conpetitors.” Nynex Corp. v.

Discon, Inc., 525 U S. 128, 134, 119 S. C. 493, 498 (1998).

Thus, the Supreme Court reaffirmed the need to denonstrate an
agreenent between or anong direct conpetitors. Under the facts
of this case, PepsiCo nmust show a horizontal agreenent anong
foodservice distributors to boycott Pepsi Co. PepsiCo has nade no
such showi ng. The only evidence Pepsi Co relies upon is an

i nference of inplied understandi ng anongst certain foodservice
distributors that Coca-Cola enforced the sane loyalty policy with
each of its foodservice distributers. (See Pl.'s 56.1
Counterstnt. 9§ 142.) This is not sufficient to show an agreenent
anong the distributors to boycott Pepsi Co. Indeed, in

Pennsylvania v. PepsiCo, Inc., 836 F.2d 173, 180 (3d G r. 1988),

the court rejected the argunent that Pepsi Co’s enforcenment of a
vertical distribution restraint through communications with its
bottlers could be characterized as a horizontal restraint of
trade. The court found the absence of any agreenent or
conspiracy “attributable solely to the conpeting bottlers,

W t hout Pepsi Co” dispositive. 1d. Here, PepsiCo has suggested
that the sane conduct, a supposed “hub-and-spokes conspiracy,”
constitutes a Section 1 violation. Again, w thout evidence of an

agreenent “attributable solely” to the independent foodservice
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distributors, wthout Coca-Cola, PepsiCo has failed to show a

Section 1 violation.?®

CONCLUSI ON
For the foregoing reasons, Coca-Cola’ s notion for
summary judgnent is granted. The Clerk of the Court shall mark

this action closed and all pending notions denied as noot.

SO ORDERED

New Yor k, New York
Septenber __, 2000

LORETTA A. PRESKA, U.S.D.J.

8 Pepsi Co’s citation to cases that involve price-fixing

are inapplicable to the facts of this action. Price-fixing is
illegal per se even where the arrangenent is purely vertical.
See Monsanto v. Spray-Rite Service Corp., 465 U S. 752, 762-64,
104 S. Ct. 1464, 1470, 1472 (1984).
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