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I, Robert H. Kohn, declare:

. lam a founder and Chairman of the Board of Directors of EMusic.com
Inc. (“EMusic.com®), formerly known as GoodNoise Corporation, founded in January 1998, and
tow the largest source of anthorized MP?3 files licensed from record companies for sale on the
Internet. From 1987 to 1996, I was Senior Vice-President and Geners! Counsel of Bocland
M{mhm‘ahpﬂse),aluﬂingwimmmmﬁwmmpmyinﬁm
Valley, California. From 1996 until December 1997, when the company was sold, I was Viee
President of Business Development and General Counsel for PGP (Pretty Good Privacy) in San
Mateo, Catifornia, which made the leading encryption technology on the Intemet. Iam also one
of the authors of Xohn on Music Licensing, which is a best-selling, standard text for music
copyright owners, music publishers, songwriters, entertainment attomeys, and producers secking
to clcar music rights for products and performances. The new edition includes discussionson
licensing recordings in cyberspace. I have personal knowledge of the following facts and, if
called and sworn ss a witness, could competently testify thereto.

2. EMusic.com is a Web site for sampling and purchasing recordings in the
MP3 format, which has become a standard in the digital distribution of recordings. Through
Mwimmngmmmwwmgwmﬁwmw
record labeis (EMusic.com presently does not have licensing agreements with any of the five -
major record companies), EMusic.com offers an expanding collection of over 100,000 recorded
tracks for purchase - individual tracks for 99 cents each or entire downloadable albums for
prices ranging from $2.99 to $8.99. In addition to having the Internet's largest catalog of
downloadable MP3 recordings availablc for purchase, EMusic operates oge of the most popular
families of music-oriented Web sites — including RollingStone.com, DownBeatJazz.com, and
TUMA (Internet Underground Music Archive) — where customers view mare than 45 million web
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pages each month. For each recording we sell, EMusic.com pays ¢ither the artists or their record
company a royalty based on a negotiated percentage of the sale price.

3. EMusic.com features top artists in all musical genres, such as Altemative
(Bush, They Might Be Giants, Violent Femmes, Frank Black), Puak (Blink-182, Pennywise,
Rancid), Jazz (Duke Ellington, Dizzy Gillespic, Louis Ammstrong, Concord Records), Blues
(John Lee Hooker, B.B. King, Buddy Guy), Hip Hop (Kool Keith, The Coup), Country (Merle
Haggard, Patsy Cline, June Carter Cash), Rock (Phish, Elvis Costello, Goo Goo Dols, David
Crosby), World (Nusrat Fatch Ali Kahn, Lee ‘Scratch' Perry) and Vintage Pop (Liza Minnelli,
Eartha Kitt, Judy Garland). We also scll recordings by many new and emerging artists.

4. Visitors to our site can find recordings to purchase in several ways. They
can browse by geres (c.g., jazz, blues, rock/pop, classical), search by artist, or review indices of
axtists and record labels. Our home page also features newly available albums, headlines from
the music world, a list of the top 10 albums for the past week, and special promotions. Attached
hereto as Exhibit 1 is a true and correct copy of & printout of the EMusic.com homs page. We
also offer a limited number of free promotional tracks in a variety of genres. Attached hereto as
Extsibit 2 is » true and comrect copy of a printout of a page offering promotional downloads,
(EMusic.com never gives away entire albums for free.) In addition, for every album we sell,
visitors can sample all of several tracks an the album by simply clicking on the name of the track
and streaming a 30-second excerpt in cither MP3 or Real Player format. Aftached hereto as
Exhibit 3 is 8 true and correct copy of a printout of a page for an album, showing that the visitor
can purchase the entire album or individual tracks, or sample individual tracks.

5. Since its launch in January 1998, EMusic.com has sold over 1 million
recordings in the MP3 format, including single-track sales as well as tracks included as part of
albums and special collections. Ibelicve we have been successful in large part because we are
user-friendly, We make it easy for consumers to usc and navigate our site, and to find and
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purchase the music that they want. We also give our users flexibility in managing their own
music collection once they have purchased a recording from our site, in part by using the MP3

format.

6. EMusic.com makes meney primarily in two ways — by selling recordings
and by selling advertising on our sitc. See Exhibits 2 and 3 for examples of the advertising that
appears on our site. The mount that we can charge for advertising is based in large part on the
number of visitors to our sife, Themmnaﬁnoumsiw,thcmwadmﬁaingmaiw
and our sales of products, and therefore, the greater our market value. The number of visitors to
our site is driven primarily by the quality and popularity of the recordings we can make available
to our visitors,

7. All of the recordings that EMusic.com sells are legitimate MP3 files that
the capyright holders have specifically authorized for sale by EMusic.com. As with the sale of a
CD in a traditional retail store, people who buy an MP3 recording or album from EMusic.com
are not authorized to further distribute copies of the recordings, In the FAQ (Frequently Asked
Questions) section of our site, we explain the tcoms on which users purchase our recordings (a
mﬁmdmntoopyufnpdmmatﬂnnlmpmoﬂheucﬁmis attached hereto as Exhibit
4): ] )
Can I send my friends a copy of an MP3 I purchased from you?

Unauthorized duplication of any recordings downloaded from this
site, while it may appear convenient, is a violation of copyright law
and international treaties. Iin other words, you may not re-post the
mnﬁugsmmtmormm_fwmu
EMusic.com uses cvery effort to sec that the labels and artists who
contributed to these recordings receive a substantial portion of all
mmegmmted&omsduofthcirmdinmsuplma,dnh‘t
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steal them or allow others to steal them. What are a few pennies to
guarantee faimess for all who contributed to your listening
enjoyment? (Emphasis added.)

8. 1am familiar with the Napster service provided by Napster, Inc. To my
knowledge, nothing on its web site suggests that it has obtained even a single license with 2
single copyright holder of any of the millions of recordings that Napster enables its users to freely
copy and distribute. T know that Napstcr has not obtained a license from us to distributc any
muﬁc.mmmdm%mnnofwﬁchhﬁmndpmmmwwiﬂxnﬁmmd
record companies that provide EMusic.com with exclusive rightsto distribute the recordings in
MP3 format.

9. Unlike EMusic.com, to my knowledge Napster does not inform it users
that they may not copy their recordings for others or post them on the Internct. Instead, Napster
uses very gencral terminology, telling its users that they “are responsible for complying with all
applicable federal and state-laws applicable to such content, including copyright laws,” and that,
"(a]s a condition to your account with Napster, you agree that you will not use the Napster
service to infringe the intellectusl property rights of others in any way,” but significantly
weakens even these ineffective warnings by saying merely that “some MP3 files may have been
created or distributed without copyright owner authorization,” Given that virtually all of the
recordings that Napster makes available on its service are well-known and obviously
copyrighted, these statements appear disingenuous at best. The entire purpose of the Napster
service is clearly to facilitate the copying and mass distribution of MP3 music files without any
regard for those who hold the copyrights to the recordings.

.10.  Because of Napster's system, it is extremely easy for an EMusic.com
customer to buy one copy of a recording fram EMusic.com, and then make that recording
available for free to thousands of users on Napster. Recordings by every one of the artists listed
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in paragraph 3, above, are available an Napsicr, as arc recordings that ave availsble only in MP3
format, i.e., not on a CD or any ather format, and only from EMusic.com. The only possible
source for the Jatter grqup of recordings is EiMusic.com, which, as noted sbove, does not license
purchasers to copy and distribute thoss recordings.

11. By tperating illegally, Napster is gaining an unfair competitive advantage
aver EMusic.com. Everytime a Napster user illegally copies 4 recording that is available in MP3
format from EMusic.com, whether or not the Napster user who distributes the recording obtained
it from EMusio.com, that {s one mare person who does net need to visit the EMusic.com site to
purchase the reconding legally. Each such copy thus potentially deprives EMusic.com of both a
visitor to our site and a sale of that recording, our two sources of revenue. Each such lost sale
MMMM&:M&RMMM“MMM;WM&N;

I declars wsder penalty of pecjary under the laws of the United States of America
MMWWthm Executed ou JVn, 2000, st

New Yadk , MNew ik, '
1 RovertH. Raohn
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